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Introduction

ln his most recent book, Studies in Maimonides and His Interpreters,! Dr. Marc
Shapiro discusses what he believes to be the proper method for interpreting
Maimonides’ Mishneh Torah. The book argues that the Mishneh Torah was
never “brought to final order by its author” (60)? and that this incompleteness
renders futile most attempts to harmonize its rulings with either opposing
Talmudic sources or with its own inconsistencies. Rather than applying the
traditional approach of struggling to seek a resolution that does not exist, his
book proposes a radical alternative that rejects many fundamental principles
of classical halakhic analysis.

One of Shapiro’s criticisms of the ‘traditional approach’ is that over the

1. Studies in Maimonides and His Interpreters is a series of monographs. Each discusses
separate topics within the Maimonidean corpus. This review will discuss only the
first essay, titled: “Principles of Interpretation in Maimonidean Halakha: Traditional
and Academic perspectives.” This essay comprises the bulk of the book. There are
two other essays in this book that we will not review: “Maimonidean Halakha
and Superstition” a discussion of Maimonides’ view of magic and demons, and “A
Note on Maimonides View of Muhammad”, a two page analysis of Maimonides’
references to Muhammad in his works.

2. All page numbers are from Studies in Maimonides unless otherwise noted.
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past eight centuries, a hagiographic (and incorrect) view of Maimonides has
dominated the traditional commentators’ mindset and has unduly influenced
their understanding of the Mishneh Torah. “[T]he possibility that Maimonides
made a simple error or that he overlooked a rabbinic passage — which entails
bringing Maimonides down to the level of a mere mortal — is not an operat-
ing principle” (3—4). Shapiro argues that the ‘traditional’ approach is funda-
mentally mistaken and that instead, an acceptance of Maimonides’ human
ability to err ought to serve as the ‘operating principle’ when studying this
text.> He contends that when one encounters an inconsistency between the
Mishneh Torah and the relevant Talmudic source “...one is safe in assuming
that there were times when Maimonides cited Talmudic texts from memory,
which undoubtedly brought about some additional errors” (56). With regard
to any inconsistencies within the Mishneh Torah itself, Shapiro asserts that
“any blatant contradictions in the Mishneh Torah were the result of careless or
incomplete editing” (68).

This review will begin with a response to Shapiro’s characterization of the
Mishneh Torah and will reaffirm the traditional approach to understanding the
work.4

Part | — The Mishneh Torah as Understood
by Maimonides and His Son

Shapiro’s first and central claim is that traditional scholars mistakenly regard
the Mishneh Torah as a highly polished, finished product rather than the work
in progress it truly is. Instead, Shapiro argues that “examination of Mishneh

3. Rabbi Asher Benzion Buchman in his review “A Hagiographer’s Review of Studies
in Maimonides and His Interpreters” (Hakirah 7, 107) strongly disagrees with Dr.
Shapiro’s view, yet does not seem to provide sufficient evidence that it is in fact
incorrect. Rather, Buchman takes as axiomatic that since the traditional interpret-
ers of the past are correct, Shapiro must be incorrect. He does not provide sufficient
evidence from Maimonides’ and his son’s own works to prove his point. This review
will take a different approach, arguing the insufficiency of Shapiro’s view on his
own terms — exclusively from Maimonides’ and his son’s writings.

4. We would like to thank Jessica Greenberg for the many hours she devoted to edit-
ing and proofreading this essay. We would like to thank Rabbi Michael Broyde for
his help in editing as well.
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Torah manuscripts reveals that, as with the commentary on the Mishnah...
the Mishneh Torah was a work in progress, waiting to be brought to final order
by its author. As far as we know this was never done” (59).

Shapiro claims that neither Maimonides nor his son R. Abraham viewed
the Mishneh Torah we have today as a complete and accurate summation of
Jewish Law. This is suggested, he believes, by the many (apparent) errors
found in the Mishneh Torah as well as by certain responsa wherein Maimonides
and his son ostensibly acknowledge that the Mishneh Torah was an unfinished
product.

Abraham ben ha-Rambam

The primary example of this “acknowledgment” on the part of Maimonides’
son, according to Shapiro, is from his responsa (Birkat Abraham 13):

e Question:
97vmrw oY NN T [ am also perplexed by what [Maimonides], of
eyawpromuwmodn)  blessed memory, says (Hilkhot Shegaggot ch. 7) “...if

NTOMATARSW TN NWY  one committed a toladah of one av [melakha] and a
SN TRDOYNA M anSw  toladah of a different av [melakhal® in one memory

NOMMNLNONW N NNY  lapse, it appears to me that he is culpable for two sin

NI WINN I Tdn  offerings...” Is this not an explicit Talmudic text in

..p»w7  the beginning of Nezigin? ...

Nwn Answer:
Mmoo nw SN2 mRNY  The Talmud does not say two toladot of two
MR o marnwow  [different] avot, therefore [Maimonides] said “it
NATIND TWORWOH INT  appears to me” as one could say that the statement
MTNN W R INT  in the Gemara is [referring to] two toladot of one av
NDONINOTIRANOYW  and is not accepted as halakha. It [also] is possible
v ooymw IwonINnavnT  that this source escaped him, of blessed memory, at
amownyaYtunnompnn  the time that he wrote ‘it appears to me’. And in
PTPTNDIPNYIM Y INT  any case, his ruling is a correct ruling and in
RAOYATRYOYNI NN accordance with the halakha”

5. An av melakha is one of the 39 types of work that are forbidden on Shabbat. A
toladah is a type of work that is forbidden because it is a subcategory of one of the
39 avot melakha.
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Shapiro considers this to be an instance of R. Abraham conceding that his
father unintentionally erred by forgetting a significant section in the Talmud.¢
He includes this error in the section “To Err is Human” (11). While this
seems to be true in a narrow sense, Shapiro is being unfair when he uses this
responsum to demonstrate a general paradigm of “mistakes, carelessness and
forgetfulness by Maimonides.”

Nowhere in his responsum does Rav Abraham state that he believes that
this was a case of “halakhic error”, nor does he make any implications regard-
ing the Mishneh Torah’s finished or unfinished status. In truth, upon examina-
tion of Birkat Abraham as a whole, there seems to be no clear admission by R.
Abraham of a material halakhic error on his father’s part.” On the other hand,
the Birkat Abraham is replete with unambiguous references to Maimonides’
encyclopedic knowledge and the significance of the Mishneh Torah.

For example, in responsum 46 R. Abraham writes:

6. In general, Buchman seems rather wary to take R. Abraham’s comments about his
father seriously (131):

Although [Rabbi Abraham] was, of course, one of our greatest scholars,
why should we consider him authoritative regarding his father’s views,
except when he says he heard something from his father? And even
then, do we know how old he was when he heard it? Is the testimony

of a child (pop) [sic] reliable?

Specifically, regarding the above-cited responsum, Buchman asks “what are the
chances that Maimonides forgot the opening Gemara of Bava Kamma?” With all
due respect to Rabbi Buchman, it seems quite reasonable that R. Abraham had
personal knowledge of Maimonides practices as well as specific opinions that his
father may have expressed to him personally.

7. Out of the 47 responsa in the Birkat Abraham, only one (responsum 13) suggests
the possibility that Maimonides may have erred, and this in a way that the halakha
was not materially affected. 43 defend the accuracy of the Mishneh Torah’s rulings
and 3 simply note that Maimonides had retracted his original ruling on the matter.
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Sy o7er R vanw nT - Did you imagine that my father, of blessed memory,
NN RPN MR PPN missed that baraita that you cited in your question
NOWUTID P v rwipa and that you discovered a secret not revealed to
Py man Ny 9o him? You simply didn’t understand his words... and
Y9 mnRm .»127 it would have been befitting of you to read his
RIM MR M2 1212 words in Hilkhot Temurah with precision and see if
wnon P oW monmox  this ‘discovery’ that you made was explicit in his
IMRNYHN DN XY INPIaT2 words or not. And if you find it explicitly men-
DN 2NN PIATawNoR  tioned, consider whether a great scholar such as
27N Mo Taoon - [Maimonides] would write contradictory statements
NOWYPRONMM AN without knowledge.

The simple read of this responsum is that R. Abraham considers the question-
er’s implication that Maimonides “missed” the relevant sources, consequently
impairing his judgment, to be preposterous. Instead, R. Abraham suggests
that if the questioner suspects an error in Maimonides’ writings, he should
assume that he has misunderstood Maimonides, not that Maimonides misun-
derstood or confused the sources. From this responsum it does not sound as if
R. Abraham considered his father’s work to be a work in progress.

Maimonides

In reviewing Maimonides’ responsa® we found only one example of Maimonides
explicitly admitting to having made a mistake® and recording it as halakha
in the Mishneh Torah (#287), and that he subsequently corrected the text
to reflect his revised thoughts. However, even this example is mitigated by
the fact that Maimonides original position was sufficiently grounded in the
Talmudic sources such that many earlier and later codifiers consider the

8. or more specifically, those attributed to him

9. Out of 467 responsa, 424 are straightforward halakhic rulings, with only 43
intended to address a challenge to the accuracy of the halakha as recorded in the
Mishneh Torah. Out of these, 39 are cases where Maimonides’ response defends the
Mishneh Torah; sometimes offering further justification for its ruling and sometimes
not. The remaining four responses are instances where Maimonides agrees that the
ruling found in the Mishneh Torah is incorrect. However, in three out of these four
cases, Maimonides explains that the mistaken ruling resulted from a scribal error.
Only responsum 287 is an actual admission of error on his part.
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retracted ruling to be correct.!® It would be difficult to characterize this type
of “error” as an example of sloppiness or lack of full competence.

Additionally, we found no statements that implied that Maimonides con-
sidered the Mishneh Torah to be anything other than the polished magnum
opus of his rabbinic career. In fact, Maimonides consistently and vigorously
defends the solidity of the Mishneh Torah in his responsa. For example, in a
letter responding to the criticisms of Rabbi Samuel ben Eli, Maimonides writes
(Blau #310):

2 wyow mxwmTpAm  And in the introduction in which [Ben Eli] stated
YR Oy Swmw Ty that we erred [in our ruling in Hilkhot Eruvin] to the
19N P onmNaw  point that he quoted in our defense ‘errors, who
DRy NOW PRI Mpoon My understands? (Psalms 19:13)... and [Samuel Ben
mm .onnow ouyTwir - Eli] explained to us those doubtful matters that we
> DWN TR PN MY never knew, or that we knew but subsequently
voprwmnpnyw  forgot..." It would have been worthwhile for this
moryTInwmadm  ‘Gaon’, may God continue his days, to see Chapter
WSSR T W TN 27 of Hilkhot Shabbat [in the Mishneh Torah] and
wPIvx  verify if this novellum that he mentioned™ was
known to us or not.

Similarly, in a letter to his pupil, Rabbi Yosef ibn Aqnin, Maimonides writes
(Blau #464):

10. Rif and Ramban agree with Maimonides’ first formulation of the halakha. See
Rif Eruvin (312a), and Milhamot Hashem (ad loc.). See also the Gra’s glosses on
the Shulhan Arukh (Orah Haim 301:42), where he asserts the correctness of
Maimonides’s original formulation. Interestingly enough, Rabbi Joseph Qafih,
commenting on this halakha (Zizit 2:7), actually argues that this responsum must
be a forgery. He reasons that if in fact Maimonides was really challenged to defend
this halakha he would have defended himself by noting that Rif agrees with this
approach. Qafih therefore concludes that this letter was written by an unlearned
forger; one who was not even aware of Rif’s opinion regarding this matter!

11. Maimonides is being sarcastic.

12. i.e. that some laws of tehumin are biblical while others are rabbinic
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mvnn nmy2>mN1) L have also seen in that note of criticism: ‘Rabbi
W pooapynwnTn  Shimon admits in the case of inevitable effect!?
MNennatoyanyommw kY (Shabbat 75a) the writer of this work is mistaken in
NN 2, RaANMWITPD2  his explanation [in Hilkhot Shabbat 1:6] yet he did
550 9NKY, YT NI MY0  not explain in what is our error. And [ know that
m 9w 9990 nnx - the disease of all is one, a general disease, that
5Y»12T1 727w XYY anyone who finds a word among my words, in
MMIATH NNW DI INDYYS  general or specific that diverges from the words of
[DWUIoNN NI TR - one of the geonim or commentators instantaneously
Aoonw,awvin - thinks that I am mistaken.

In short, there seems to be little if any evidence in the responsa of Maimonides,
or the responsa of his son, that support Shapiro’s hypothesis that the work was
considered by them to be an unpolished draft. It would seem that Maimonides
and his son considered the possibility that the Mishneh Torah contains outright
errors in halakha to be negligible.

Maimonides in the Guide

From other statements he made about the responsibility of authorship, it
would seem that Maimonides himself would most probably have objected to
Shapiro’s characterization of the Mishneh Torah. In the Guide for the Perplexed,**
for example, he writes:

If, however, the two original propositions are evidently contradictory,
but the author has simply forgotten the first part when writing down
the second in another part of his compilation, this is a very great
weakness, and that man should not be reckoned among those whose
speeches deserve consideration.

Shapiro explicitly discounts this source, writing that he considers his char-
acterization of the Mishneh Torah to be correct “even though Maimonides, in

13. There is a dispute in the Talmud whether one may do a permitted activity on
Shabbat if it will indirectly lead to a forbidden action being done. Rabbi Shimon
permits this activity, whereas Rabbi Yehudah forbids it. However, even Rabbi
Shimon admits that if the forbidden action will definitely occur (“the case of
inevitable effect”), then it is forbidden.

14. Introduction (6™ reason) — Shlomo Pines translation
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speaking about the reasons for contradictions, holds authors up to a very high
standard” (56—57).

Although the statement of Maimonides in the Guide is no proof that
the Mishneh Torah is a finished product, Shapiro’s interpretation would put
Maimonides in the uncomfortable and somewhat absurd position of implying
that his own magnum opus should not be considered as a work “deserving
consideration.” If one reflects upon the fact that Maimonides wrote the Guide
for the Perplexed towards the end of his life, this tension between Maimonides’
characterization of a worthy composition and Shapiro’s characterization of the
Mishneh Torah becomes all the more palpable.

Part 2 — Resolving Contradictions between
the Mishneh Torah and the Talmud

Quoting from Memory

One of the many difficulties that plague commentators on the Mishneh Torah
is how best to resolve contradictions between it and the Talmud. Considering
that the Talmud forms the basis for Jewish law, how does one deal with a ruling
in the Mishneh Torah that seems to explicitly contradict it?

Traditional commentators rely on an underlying premise that the Mishneh
Torah never contradicts rabbinic literature outright'® and that all apparent
contradictions are ultimately resolvable. These commentators sometimes
resort to creative and seemingly forced explanations of Maimonides” words
to resolve any tension with the Talmud. Shapiro’s approach denies this very
premise, arguing that error is inevitable. Hence, accidental contradiction of
rabbinic literature becomes one of the lenses through which one can interpret
the Mishneh Torah and explain its relationship to the earlier sources.

To substantiate this approach, Shapiro goes to great lengths to justify
why it is often more plausible to posit Maimonides’ carelessness as a potential

15. This does not mean that Maimonides cannot contradict a specific source. Rather,
it means that Maimonides must have a source somewhere in rabbinic literature
that agrees with the halakha as recorded in the Mishneh Torah, whether it be the
Mishna, the Bavli, the Yerushalmi, the Tosefta or the midrashei halakha.
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explanation for some of the many contradictions to rabbinic literature found
in the Mishneh Torah.

For instance, Shapiro points out (6, 56) that there are a significant number
of instances where the Mishneh Torah contains biblical verses that are not
quoted as they appear in the Bible. These instances are unintentional and
are a result of Maimonides’ failure to look up the particular verse which he
quoted from memory.'® From this, Shapiro believes, we can extrapolate that
if Maimonides relied on his memory when quoting biblical verses, then he
must also have relied on his memory when quoting other sources like the
Talmud. This, then, would explain the origin of certain otherwise inexplicable
inconsistencies between the Mishneh Torah and rabbinic literature. Finally,
Shapiro argues that this kind of “carelessness” on Maimonides’ part can best
be understood as indicative of the Mishneh Torah’s nature as a sort of “rough
draft” that was never finished.

Critique

Despite Shapiro’s excellent work in collecting the data, the implications he
draws from it remain unconvincing. First, it is unclear that all of the examples
cited can be ascribed to Maimonides’ faulty memory. At times it would seem
that other factors are at play.

For example, in a number of instances, the form of the biblical verse
found in the Mishneh Torah is identical to the text of the verse recorded by the
Talmud, with neither of them accurately reflecting the Massoretic text. The
simplest explanation, in these cases, is that Maimonides was copying the verse
straight out of the Talmud. If this suggestion is correct, it would, ironically,
militate against Shapiro’s hypothesis. If Maimonides recorded verses in accor-
dance with their text as found in the Talmud, it is more than likely that he did
so while looking directly at the segment of Talmud that misquotes the verse.

Second, when cataloguing minute discrepancies between the Mishneh

16. Shapiro introduces a list of approximately 100 discrepancies between the text
of the verse as it is quoted in the Mishneh Torah and the text of the verse as it is
found in the Bible. However, it is worth noting that the idea that Maimonides can
occasionally misquote verses is not original to Shapiro. See, for example, Yesodei
ha-Torah 1:8, and Sotah 4:2, and Rav Yosef Qafih’s commentary ad loc. See also
Yesodei ha-Torah 5:4 and Yad Peshutah ad loc.
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Torah’s quoting of a verse and its appearance in the Masoretic text, one must
take into consideration the possibility that Maimonides did write the verse
correctly, but that a later scribe miscopied it.”” This explanation is buttressed
by the fact that some manuscripts, such as those used by Rav Qafih, record
many of the verses correctly.

Finally, and more fundamentally, it is unclear that the existence of errors
in recording verses demonstrates the existence of errors in the recording of hal-
akha. In writing a work of this magnitude, time must have been a factor, and
looking up every source may have been an impossibility. Hence, as the Mishneh
Torah was intended to be an encyclopedia of halakhic rulings, practicality may
have dictated that Maimonides spend the bulk of his time verifying matters
that directly contributed to the accuracy of the halakhic ruling in question.
Thus, since the accurate wording a particular biblical proof-text is largely
irrelevant in halakha, Maimonides may have chosen to rely on memory for
these, and spend the lion’s share of his time in careful and precise formulation
of the substance of the halakha.'8

This is not to say that Maimonides would never rely on memory before
recording the halakha in the Mishneh Torah. It could very well be that those
laws that he remembered very well, he wrote down from memory. However,
since the Mishneh Torah is a halakhic work, it is logical that if Maimonides did
not clearly remember a halakha, he would look it up. On the other hand, since
the Mishneh Torah is not a commentary on Bible, it would make more sense
that Rambam might not look up a verse even if he did not remember it clearly.

This distinction between halakhic and non-halakhic errors seems to have
either escaped Shapiro’s notice or have been silently rejected by him. Either
way, this point seems to us to be a critical one, and forms the core difference
between our understanding of the Mishneh Torah and that of Shapiro.

17. Even the Oxford manuscript, by Shapiro’s own admission (14 n. 68) has errors,
despite the fact that Maimonides himself testifies to its accuracy. Perhaps even this
manuscript does not always record the verse as originally written by Maimonides.

18. Maimonides himself writes in the introduction to the Mishneh Torah that the goal
of the work is to delineate the “prohibited and permitted, the impure and pure,
along with the rest of the laws of the Torah... This book will gather all of the oral
law with the ordinances, customs and decrees that were enacted from Moses, our
teacher, until the conclusion of the Talmud.”
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Example — Quoting the Wrong Verse

The above distinction is borne out when examining the clearest example
in Shapiro’s list of Maimonides recording a halakha (not just a verse) from
memory. In Issurei Biah 7:1 Maimonides writes:

N DT N2 NIY... ...as the verse states regarding a zabah, ‘when there
Yo nymwinoon”,niwaa  is a flow of blood in her flesh’ from tradition [the
nNn XY Y Innn . rabbis] learned that the flow must come from herself
79 and not from the fetus

As Shapiro — correctly — points out, this verse (Lev 15:19) is not, in fact,
the verse used by the sages to prove this. The verse Maimonides should have
recorded is Leviticus 15:25:

T avoonwNny  And a woman whose blood flows

Shapiro correctly asserts that this proves Maimonides was relying on his
memory of the sugyah, since had he been looking at the text (Niddah 36b)
while recording the halakha, he would have quoted the correct verse.
Nevertheless, despite this confusion of verses, the halakha as recorded in
the Mishneh Torah is in complete accordance with the Talmud, and, as such,
goes unchallenged by any commentator. Thus, we think that as Maimonides
wrote down this halakha, he was completely confident in its halakhic accuracy,
and therefore did not reference its source, allowing for the mistaken bibli-
cal reference.” It would seem that Maimonides was willing to sacrifice the

accuracy of citing every verse correctly for the efficiency of citing the Bible
by heart.2°

19. These two verses are in close proximity, discuss similar topics, and begin with the
same words — the cause of Maimonides’ confusion is easily understood.

20. In a similar vein, even though the Talmud may conclude that a particular verse is
not a valid source for certain halakha, Maimonides will for the sake of simplicity
occasionally cite that verse as a source of the halakha anyway, despite the fact that
doing so is against the Talmud. See the Kelalei ha-Rambam printed at the beginning
of the standard Mishneh Torah.
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Grammatical Errors

As a further example of Maimonides’ carelessness, Shapiro points to four
examples of grammatical errors in the Mishneh Torah.?' Far from being a dem-
onstration of the slipshod composition of the work, however, this example is
actually a fine illustration of the difference between material and immaterial
error.

The Mishneh Torah has nearly one million words; four grammatical faux
pas can hardly be considered to be a demonstration of carelessness or that
the work was only a rough draft.?? Although one can imagine Maimonides
checking over his work so thoroughly as to catch every grammatical mistake,
would this really have been time well spent? At worst, one can see these errors
as a further example of sacrifice on Maimonides’ part in favor of concentrating
most intently on accuracy in halakha.

The important point is that the Mishneh Torah is a work of halakha, not
of Bible or grammar. Errors in matters unrelated to Jewish law do little to
demonstrate carelessness in the formulation of halakha. To substantiate his
contention that the Mishneh Torah is a work in progress containing numerous
errors and misstatements, what Shapiro really needs is a list of places where the
Mishneh Torah inaccurately restates the law recorded in the rabbinic literature,
not a list of misquoted verses and grammatical mistakes.

Part 3 — Contradictions within the Mishneh Torah

Shapiro claims that Maimonides “did not establish complete Halakhic unity
throughout the Mishneh Torah” (66). To prove this, Shapiro supplies three
primary examples where he argues “that any attempt to come up with a ‘solu-
tion’ for these problematic texts is doomed to failure.” As these examples form

21. The three occasions where Maimonides treats the words wx and a4 in the wrong
gender, and the one instance where he treats om as a singular instead of a plural
word.

22. Would one claim that the United States Constitution is only a rough draft and
carelessly written because the word “Pennsylvania” is misspelled and a possessive
apostrophe is put in when it is clearly mistaken? See http://www.newarkcampus.
org/studentlife/ConstitutionDay/SpellingErrors.asp
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the crux of Shapiro’s thesis, since they find fault with the halakhic accuracy of
the Mishneh Torah, it seems worthwhile to look at each in turn.

First Case — The Second Day of Yom Tov

Shapiro’s first example of an internal contradiction in the Mishneh Torah
involves the status of the second days of Yom Tov (59). He notes that when
looking at Maimonides’ treatment of Yom Tov Sheni one notices a certain

inconsistency.

Yom Tov 1:21 nwinapwiynurwnt - That which we in the diaspora
YRV DYYIPINS  celebrate two days of Yom Tov is a
NIMMWR DY custom.
Yom Towv 6:14 pRmawprnYar  But nowadays, when the Jews in the
Mawnn Sy pamooxw  land of Israel rely on the calendar
Mooy prYYY puTPm  calculations and intercalate based on
poon I pononYuw  it, the second day of Yom Tov is only a
J292300 N9 custom.
Talmud Torah Sunwno oY Yonnn - A person who violates the second day
6:15 anmNnworyrmy  of Yom Tow [is excommunicated] even
though it is a custom.
Qiddush pwynrwawawor  The second day of Yom Tov that we do
ha-Hodesh 5:6 ~ >amnnmran» i  in the diaspora nowadays is a rabbini-
MmmaTupnwomo  cal commandment that {the rabbis}
decreed.
Hanukkah 3:5 Noor Yy Py And why do we bless on Yom Tov Sheni
Nowvamapn N om v if they only decreed to as a result of
Now I poonon  doubt [which day Yom Tow really is]? In
229%n  order that people do not denigrate it.

Shapiro argues that from these sources one can see two different strands in
Maimonides thinking. In some instances Maimonides asserts that Yom Tow
Sheni is a custom, in others he asserts it is a rabbinic-decree. Since “custom”
and “rabbinic-decree” are not exactly the same, the Mishneh Torah is in con-
tradiction with itself. Shapiro surmises that this contradiction is “due to the
fact that Maimonides. .. never brought these various halachot in line” (59).
Although at first glance this interpretation seems convincing, a closer
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look at the halakhot suggests an alternative explanation. The full text of Yom
Tov 1:271 reads:

Sopaxd nnmapwnzw v That which we in the diaspora celebrate two days of
WMoY Yom Tov is a custom while Yom Tov Sheni is rabbini-
omamwnoom i cally ordained and is among those things that were
prmmNnDImo  newly introduced in the diaspora.
M2 WwTNMY

In this halakha, Maimonides includes both explanations for the second day of
Yom Tov, something he could hardly have done out of carelessness. It would
seem that Maimonides is himself trying to resolve a contradiction whose origin
is in the Talmud.

b. Bet 4b wyrTNnwm  And now that we know when Rosh Hodesh
N NNPTRYapa  is why do we do two days of Yom Tow?
ppY N T NNy Because they sent from [Israel]: be careful to
DmINdwTmWn  observe the custom of your fathers because
D>»Man MmN the government may persecute [the Jews]
YT pant,0» a2 and they will come to damage [by being
S9POPRYININTOY  unable to properly calculate the calendar].

b. Shab23a  pooTywmvorrm  But Yom Tov Sheni is a doubtful rabbinic law
»y: 0727 and requires a blessing! There [it is different
11572 for the blessing was decreed] so that people
to not denigrate [Yom Tov Sheni.]??

Far from being inaccurate, Maimonides is faithfully reproducing the ambigu-
ity expressed in the Talmud, as well as possibly hinting at how to resolve
the apparent contradiction.?* Maimonides intentionally kept the Talmudic
uncertainty about the status of the second day of Yom Tov in his code.

23. This is apparently the inspiration for Maimonides formulation in the Hanukkah
3:5, which discusses avoiding denigrating Yom Tov Sheni.

24. See Rabbi Yosef Qafih’s commentary (Yom Tov 1:21) for a possible answer. See also
Teshuvot Ha-Rambam (Blau) 125 and 333 and Birkat Abraham 38 for discussions
related to this topic.
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Second Case — The Paschal Offering

Shapiro’s second example is based on a contradiction between the laws of

offerings and the laws of the Paschal offering.

Md’aseh DravIINIIPY s Any sacrifice whose central part was
ha-Qorbanot 4:2 namn Sy ImN poyn - brought during the day may be
91 ..n»9nY9s  sacrificed on the altar all night. ..
nywonmpnin®  However, in order to distance the
PNWDMON NN priests from negligence the rabbis
PR POpn  said that we may sacrifice the insides
TYROR NN N and limbs of the Olah (burnt offer-
A»9nmen  ing) only until midnight.
Qorban Pesah onoo 5N pPopm  One may burn the fats of the Paschal
1:8 oY wTYn»On 9 offering all night, until sunrise.
Anwn TNy

The contradiction is evident: if there is a rabbinic decree prohibiting the
sacrifice of the fat after midnight, why would one be permitted to sacrifice the
Pesah until dawn? The problem, Shapiro notes, is that the traditional solution
to this difficulty is forced.

The traditional solution Shapiro refers to was suggested by Rabbi Elazar
Rokah (Arba Turei Even ad loc.). He suggests that the halakha as recorded
in the laws of the Paschal offering is only in accordance with biblical law,
and does not incorporate the rabbinic decree. According to this approach,
Maimonides is actually relying on the reader to know the rabbinic decree
recorded in the laws of offerings.

Shapiro, with good reason, describes this answer as “unsatisfying” and not
“faithful to Maimonides’ description of the purpose of his Code.” He argues
that we “must be open to the possibility that the halakha in Korban Pesah was
a short-lived assumption, a careless formulation, or even a copyist error,?® and
had Maimonides been asked about it, he would have acknowledged it as such
and instructed his interlocutor to correct his text, as he did on other occasions”
(64). He ends by proposing that “when the best the traditional commentaries
can come up with is that Maimonides recorded an incorrect Halakha because

25. Although copyist error is always possible, there is no manuscript evidence for it in
this case, and neither Qapih nor Frankel offer alternative reads.
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he assumed the reader would know that this is only the biblical law, I think
the academic scholar must look elsewhere.”

[t would seem that Shapiro has gone a step too far with this last statement,
since the answer offered by the Rokah is not “the best” — and certainly not
the only — traditional answer. Rabbi Yehiel Epstein, in his Arukh ha-Shulhan
ha-’Atid (182:21), suggests that the general rabbinic decree was never extended
to the Paschal offering, and that, therefore, one may offer it until dawn.2 This
answer seems to explain Maimonides well, and is not at all unfaithful to the
purpose of Maimonides’ code.

Third Case — Meat and Milk

The third major contradiction noted by Shapiro is between the laws of forbid-
den foods and the laws of rebellion.

Md’akhalot ~ NoxnmnnpworPN The only biblically prohibited case is
Assurot 9:3  25nanmnommnaiwa  meat from a kosher domesticated animal
Nomnwnmnomn2 - cooked together with the milk of a kosher
LMR2ONTISwan  domesticated animal, as it says “You shall
PAPM PRIV not cook a kid in its mother’s milk.”...
25napamrnadna  but the meat of a wild animal or poultry
Mox RN meat [whether it is cooked] in the milk of
. MMNNN2oRa  a wild animal or a domesticated one is
»aTnn2»aNamony  not prohibited to be eaten biblically. ..
D00 but is forbidden to be eaten rabbinically.
Mamrim 2:9 NonMMamo 0 Itis written in the Torah “You shall not
MNNTASWAN  cook a kid in its mother’s milk.” From
mwmd aymwnoon  tradition we learn that this verse prohib-
SwaY 908NN its cooking and eating meat and milk
P2,25n1waoNy  together, whether the meat is from a
mnawapannnaiva  domesticated or a wild animal.

In the former halakha, Maimonides calls eating meat from a wild animal that
was cooked in milk rabbinically forbidden, whereas in the latter halakha he

26. Many times the Rabbis will make a general rabbinic decree and list exceptions.
See Eruvin 67b, 81b, and Hullin 83a, for example. It is worth noting that the Sefer
Takkanat Ezra (b. Meil 7b) accepts the veracity of Rabbi Epstein’s answer, and even
attempts to apply it to other laws related to the Paschal offering.
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claims that according to tradition, it would be prohibited biblically. As noted
by Shapiro, this is truly contradictory.

Nevertheless, this example is somewhat misleading. This is because the
text of the law in Mamrim does not represent the final edition of the Mishneh
Torah. Rabbi Yehoshua ha-Naggid records?” that Maimonides himself was
asked about this and responded that the law as recorded in Mamrim should
be corrected to conform with the law as recorded in Ma’akhalot Assurot.
Unfortunately, this correction was not incorporated into all future copies.?8
This example can best be categorized as one of the occasional instances where
Maimonides retracted and told the inquirer to correct the text.

Summary

Aside from these three examples, we do not know how many possible contra-
dictions Shapiro has found in the Mishneh Torah. However, we assume that,
like any good scholar presenting examples to support his or her thesis, Shapiro
presented what in his estimation must have been the best examples. If the
three best examples of contradictions Shapiro found can be solved reasonably
with a traditional approach, how many of the contradictions in the Mishneh
Torah are really “irresolvable”?

Finally, even if Shapiro were to demonstrate his point in a handful of
examples, this still would not demonstrate the overall correctness of his thesis
that Maimonides’ “language and organization is simply not as careful as we’ve
come to expect from him” (59). The Mishneh Torah has literally thousands of
halakhot — one cannot conclude from a few contradictions that the Mishneh
Torah is “a work in progress” (60), or that Maimonides was “careless” (67).
To really make this interpretation convincing, Shapiro would need to present
a hefty list of places where contradictory rulings in the Mishneh Torah are
irresolvable.

27. Maimonides’s great-great grandson; Teshuvot Rabbi Yehoshua ha-Naggid #32

28. We assume that if the traditionalist commentaries had been aware of this respon-
sum, they too would have admitted that Maimonides retracted. In other words, it
is not because of their “Hagiographic sensibilities” that they posit what they do.
Indeed Rabbi Karo, the author of the Kessef Mishneh, did change his mind when
he saw the responsum of Rabbi Yehoshua, see Avqat Rokhel #38.
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Part 4 — The Mishneh Torah and Its Difficulties:
An Alternative Explanation

Considering the possibility that the traditional approach is correct, and that
Maimonides meant his Mishneh Torah to be a polished and accurate reflection
of the totality of halakha, how does one explain the difficulties that Shapiro
raises? Additionally, why do so many commentaries, after pointing out certain
inconsistencies, end their criticisms with “and this requires further investiga-
tion”, instead of forcefully asserting that Maimonides erred?

A Viable Solution

One possible explanation that suggests itself is that our comprehension of
Maimonides is somewhat compromised by the fact that we frequently do not
know either his sources or the rationales for his rulings. Hence, it is quite
possible that the reason most traditional commentaries suggest “that there
is an answer for every perplexity” (3) and that “if our rabbi [Maimonides]
was before us he would properly explain matters” (4), is because they real-
ized that Maimonides had a larger “rabbinic library” than many of the later
scholars.

For example, Maimonides had Tannaitic literature?® not extant until
modern times, including Mishnat R. Eliezer and Mekbhilta de-Rashbi, as well as
literature that has not been discovered up to this day, including major textual
variants in the Bavli and (possibly) a fifth order of the Yerushalmi. In addition,
he had a vast library of Geonic literature, some of which we do not have.

Saul Lieberman wrote in his Hilkhot ha-Yerushalmi le-ha-Rambam (13),
that Maimonides’ commentary on the Mishna was based on three works, and
of the three, one is lost to us entirely,>® and the other two are preserved only
in fragments.3! With regard to geonic responsa generally, Simha Assaf notes
that only a small percent of Geonic literature is extant.?? In truth, it would

29. Works from which he in fact did derive certain laws
30. Sefer ha-Ner (or Sefer ha-Or)

31. Sefer ha-Mafte’ah and Sefer ha-Mitsvot le-Rav Hefets
32. Tequfat ha-Geonim ve-Sifrutah 217
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seem that we hardly even know what Maimonides may have had that we are
missing.

Moreover, unlike the Tosafot, who always tell us their source and mostly
derive halakhic rules exclusively from the Babylonian Talmud, Maimonides
never tells us his source and frequently relies on alternative rabbinic materi-
als even when it contradicts the Babylonian Talmud.?* In truth, even when
Maimonides is relying on the Babylonian Talmud, one is still often at a loss to
uncover the exact source of his ruling.3* As R. Abraham writes in Responsum
14, after defending his father’s ruling with a reasonable but questionable
proof:

12°9 ANDW N9 | have already stated what appears [correct] in my
nMIamRIYTY ww o  eyes [about this matter]. It is also possible that [my
soxnpany  father] had clearer proofs than those that [ have
cited.

As one can see from this quote, even Maimonides’ own son was unsure at times
of the source or rationale for his father’s rulings.

To demonstrate this point more clearly, we will turn to two examples
where traditional commentaries were faced with apparently unjustifiable hal-
akhot in the Mishneh Torah, and show how they can be explained by finding
sources in rabbinic literature.

First Example — Noahides

In the laws of Kings (Melakhim 8:11) Maimonides states:

33. Of course, since Maimonides does not discuss his sources, the reader is never
informed of when he is doing this.

34. If one could imagine trying to understand the Qitzur Pisqei ha-Rosh without having
first read the Rosh’s larger work, the confusion one would have is perhaps akin to

many of the befuddled reactions commentators have to certain laws in the Mishneh
Torah.
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90T M¥N YAV H2pNnin Yo
MNIN > TONN 7T 7N WY
D%Y9 P5N 1Y W1, 05N
WY MR 2P W NIM NN
172N 112 MYW 2300 JMN
AWN T HY VY TIM NN
10X DTIPH NI 2AWIPT
Y751 2390 JRWY DX YN )12
1N 2WIN 2T PR YT
NON DDWN MM TOND
DiPNINN

Any [non-Jew] who accepts the seven Noahide
commandments and is careful to observe them is a
pious non-Jew and will go to heaven, if he accepts
them because God commanded them and gave
them with the Torah and told Moses our teacher
that the descendents of Noah were previously
commanded to observe them. But if a [non-Jew]
only keeps the Noahide laws because they make
sense, he is not considered a Ger Toshav and is not a
pious Gentile. Rather he is considered a wise
Gentile.

Rabbi Joseph Karo, in his Kessef Mishneh (ad loc.), cannot locate a source for
this halakha, and simply writes “it appears to me that our Rabbi said this based

on his own logic.”?* The discovery of Mishnat Rabbi Eliezer in 1932 dispelled

the problem, since it became clear that Maimonides was drawing his ruling

from this ancient work:36

SNIW TN P2 WIDN
YTON .02 MR TOND
TY DTON PRIPI PR HRIW?
YTON HAR,NNNN DI WYY
PWIY IV I, DNYN DN
13232 NOKIY IN¥HD YW

1N PPYTRT 50 1Dy
N'T2 DTN DONIPI

N1, PIMNT N PUIVWI
YD) NI IPIAN VAN M¥Y
WV NN AN

There is a difference between righteous Jews and
righteous Gentiles. Righteous Jews are not called
thus until they fulfill the whole Torah. Righteous
Gentiles, however, are termed thus once they fulfill
the seven commandments that the sons of Noah
were commanded. What are other conditions?
Only when they fulfill [the seven Noahide com-
mandments] from the impetus of the divine
commandment to Noah [are they called righteous
Gentiles].

Had this work not been rediscovered, it would never have come to light that

instead of just using his own logic or making a mistake, Maimonides was

actually following an alternative rabbinic tradition.

35. MWO)T X120 J2 MINIIW D XD

36. Mishnat Rabbi Eliezer with the Commentary Midrash Agur, p. 121 lines 7-15
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Second Example — Sowing on the Sabbath

In the laws of the Sabbath (8:2)3” Maimonides writes:

1P 2nNnwYsyn One who sows any amount of seed [on the Sabbath]
NeP2 pIYWI PN AMwn s culpable... And similarly one who soaks wheat,
yIm nTOm N onaina barley or the like, since it is a toladah of sowing, is
NnwY137m  culpable for [soaking] any amount.

As traditional commentaries have noted for centuries, this halakha contradicts
the Bavli (Zeb. 94b). Nevertheless, until Rabbi Elijah Kramer,® no satisfactory
solution to this problem had been suggested.?® He hypothesized that there must
have been an alternative reading of the passage in Zebahim that was known to
Maimonides. 175 years later, Rav Yosef Qafih demonstrated this hypothesis
to be correct, by pointing to a responsum in which Maimonides discusses this
exact issue, and makes it clear that he in fact does have a variant Talmudic
text.40

Summary

From the above two examples, one can see how “risky” it is to claim that an
apparently mistaken view of Maimonides is really an error, and not the result
of alternative sources. This, perhaps, is part of why traditional commentators
generally eschew Shapiro’s method.

Conclusion
Although Shapiro is undoubtedly correct that one must take into consideration

37. Shabbat 8:2; Buchman (122) cites this example in his review as well, albeit for a
different purpose.

38. Also known as the Vilna Gaon or the Gra (1720-1797); his answer is quoted in
the Frankel edition of the Mishneh Torah ad loc.

39. See the Sefer ha-Mafteah for a list of Aharonim who deal with this issue. See also
the solution of the Arukh ha-Shulhan OH 336:28, which is not cited in the Sefer
ha-Mafteah.

40. This issue is also possibly related to the proper reading of b. Eruvin 104b (Rashi
S.V. XD N21M).
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the possibility that Maimonides may have erred in the Mishneh Torah, neverthe-
less, it would seem that his claim that the Mishneh Torah actually contains a
great number of errors remains unsubstantiated. This is even more the case
for his view that the Mishneh Torah as we have it is a rough draft or work in
progress.

With all due respect to Shapiro, it would seem that the traditional view
of the Mishneh Torah is the correct one, and that Maimonides intended his
work as a polished, well-researched and internally consistent compendium of
halakha. Finally, as we have tried to show, if there are any errors in the Mishneh
Torah, they are rare.
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